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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
REGION 8
Docket No. TSCA-08-2008-0023

)

IN THE MATTER OF: )

)

Powder River Energy Corporation )
3410 East Second Street ) CONSENT AGREEMENT

Gillette, Wyoming 82718 )

)

Respondent. )

_ )

Complainant, United States Lnvironmental Protection Agency, Region 8 (EPA), and

the Powder River Energy Corporation (Respondent), by their undersigned representatives.
hereby consent and agree as follows:

L

INTRODUCTORY TERMS

On September 29, 2008, Complainant issued a Complaint to Respondent alleging
certain viglations of sectton 16 of the Toxic Substances Control Act (TSCA), 5
L.S.C, §2615. Inthe Complaint. Complainant proposed a civil penalty for the
violations afleged therein.

Respondent admits the jurisdictional allegations of the Complaint and neither admits
nor den’ . :he specific fuctual allegations of the Complaint. Respondent waives its
right tu vontest any allegations at a hearing or at a civil proceeding in connection with
the enforcement of the Final Order incorporating this Consent Agreement.

This Consent Agreement, upon incorporation into a Final Order, applies to and is
binding upon EPA and upon Respondent and Respondent's heirs, successors or
assigns. Any change in ownership or corporate status of Respondent, including, but
not limited to, any transfer of assets or real or personal property, shall not alter
Respondent's responsibiiities under this agreement. This Consent Agreement contains
all ..rms of the settlement agreed to by the parties.

TERMS OF SETTLEMENT

Pursuant to section 16 of the Toxic Substances Control Act (TSCA), 15 1U.8.C.
§2615. the nature of the violations, Respondent’s agreement 1o take the measures
listed below to come into compliance with the requirements of TSCA, Respondent’s
agreement to perform a Supplemental Environmental Project (SEP) and other relevant



e the Matter o) ™ ler River "ne gy Corporation, Docket No. TSCA-08-2008-0023

factors, EPA has determined that an appropriate civil penalty to settle this action is
TWO THOUSAND SIX HUNDRED AND SIXTY DOLLARS ($2,660.00.})

Respondent consents, for the purpose of settlement, to the issuance of a Final Order in
thi natter and agrees to pay the civil penalty cited in the foregoing paragraph.
Respondent further consents, for the purposc of settlement, to the performarice of the
SEP described below and to pay the civil penalty as follows:

a.

Payment is due within 30 calendar days from the date written on the Finul
Order. issued by the Regional Judicial Officer, that adopts this Cunsent
Agreement. If the due date falls on a weekend or legal federal holiday, the
due date is the next business day. The date the payment is made is considered
to be the date of the deposit ticket (standard form 215) is wcd by the Mcllon
Bank described below. Payments must be received by 11:00 a.m. Eastern
Standard Time to be considered as received that day.

The payment shall reference the name and docket number of this case and be
made by remitting a cashier’s or certified check, for this amount, payable to
“Treasurer, United States of America,” or be paid by one of the other methods
listed below, and sent as follows:

Regular Mail:

US Environmental Protection Agency
Fines and Penallies

Cincinnati Finance Center

P.O. Box 979076

St. Louis, MO 631979000

via WIRE TRANSFLRS:

Federal Reserve Bank of New York

ABA: 021030004

Account Number: 68010727

SWIFT address: FRNYUS33

33 Liberty Street

New York NY 10045

Field Tag 4200 of the Fedwire message should read:
"D 68010727 Environmental Protection Agency

L LOVERNIGHT JAIL:
[1.§. Bank
1005 Convention Plaza

Mail Suation SL-MO-C2GL
St. Louis, MO 63101

Contact: Ms. Natalie Pearson (Tel.: 314-418-4087)
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via ACH (also known as ' ¥ 7 or remittance express):

Automated Clearinghouse (ACH) for receiving US
cumrency

PNC Bank

ABA: 051036706

Account Number: 310006

CTX Format Transaction Code 22 - checking
Environmental Protection Agency

808 1 7th Street NW
Washington DC 20074
Contact: Jesse Whate, 301-887-6548

via ON LINE PAYMI *'T:

There is now an On Line Payment Option, available through the Dept. of
Treasury. This payment option can be accessed from the information
below: WWW.PAY.GOV. Enter "sfo 1.1" in the search field. Open
form and complete required fields.

A copy of the check, or notification that the payment has been made by one of
the other methods listed above, shall be sent simultaneously to:

Ms. Kim Le

Environmental Engineer

Technical Enforcement Program (8ENF-AT)
U.S. EPA Region 8

1595 Wynkoop Street

Denver, CO 80202-1129

and

Ms. Tina Artemis

Regional Hearing Clerk (8RC)
11.5. EPA Region 8

1595 Wynkoop Street

Denver, CQ 80202-1129

¢. Inthe event payment is not received by the specified due date, interest accrues
from the date of the final order, not the due date, at a rate established by the
Secretary of the Treasury pursuant to 31 U.S.C. §3717, and will continue to
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accrue until payment in full is received (i.e., on the Ist late day, 30 days of
interest accrues).

In addition, a handling charge of fifteen dollars ($15) shall be assessed on the
31st day from the date of the final order, and each subsequent thirty day
periad that the debt, or any portion thereof, remains unpaid. In addition, a six
percent (6%) per annum penalty shall be assessed on any unpaid principal
amouot if payment 1s not recerved within 90 days of the due date (i.c.. the
121st day from the date the final order is signed). Payments are first applied
to handling charges, 6% penalty interest, late interest, and any balance is then
applied to the outstanding principal amount.

Respondent agrees that the penalty shall never be claimed as a federal or other
tax deduction or credit.

Respondent further agrees and consents that if Respondent fails to pay the
entire penally amount within 60 days of the date on the final order, the full
penalty amount proposed in the Complaint shall become immediately due and
owing by Respondent.

Supplemental Environmental Project

6. Description of the SEP

d.

Respondent shall perform a SEP that involves retro-filling, with non-PCB
material, two transformers that have tested over 50 ppm of PCBs. The two
transformers (serial numbers C-859785A and C-859785B) to be retro-filled
are located in Respondent’s Keyhole substation.

Respondent shall complete the work on the SEP no later than November 28,
2009, uniess the parties agree in writing (o an extension of the completion
date.

7. The total expenditure for the SEP shall be not less than EIGHT THOUSAND ONE
HUNDRED DOLLARS ($8,100.00.) Respondent shall provide EPA with
documentation of the expenditures made in connection with the SEP as part of the
SEP Cumpletion Report.

8. Re=pondent hereby certifics that, as of the date of this Consent Agreement, it is not

requived to perform or develop the SEP by any federal, state or local law or
regulation® nor is Respondent required to perform or develop the SEP by agreement,
arant or: 5 injunctive relief in this or any other case or in compliunce with state or
local requirements. Respondent further centifies that it has not received, and is not
presently negotiating to receive, credit in any other enforcement action for the SEP.
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SEP Repaorts;

a. Respondent shall submit a SEP Completion Report to EPA within thirty
(30) days following completion of the final SEP. The SEP Completion
Report shall contain the following information:

. A detailed description of the SEP as implemented, along with
representative photographs;

2. A description of any operating, implementing or performance
problems encountered and the solutions thereto;

3. Ttemized costs, documented by copies of purchase orders and
receipts or canceled checks; and,

4. Certification that the SEP has been fully implemented pursuant to
the provisions of this Consent Agreement.

b. Respondent agrees that failure to submit the SEP Completion Report shall be
deemed a violation of this Consent Agreement and Respondent shall become
liable for stipulated penalties and late fees as set forth below.

Respondent agrees that EPA may inspect the location where the SEP is being
performed at any time in order to confirm that the SEP is being implemented,
consistent with the representations made herein.

Respondent shall maintain legible copies of documentation of the underlying research
and data for any and all documents or reports submitted to EPA pursuant to this
Consent Agreement, and shall provide the documentation of any such underlying
reseurch and data to EPA within seven (7) days of a request for such information. In
all documents or reports, including, without limitation, the SEP Completion Report,
submitted to EPA pursuant to this Consent Agreement, Respondent shall have its duly
appointed officer sign and certify under penalty of law that the information contained
in such .ocument or report 1s true, accurate, and not misleading by signing the
followin  itement:

I rtify under penalty of law that 1 have examined and am famifiar with the
thpurmation submitted in this document and all antachments and that, bused o1
my inquiry of those individuals immediately responsible for obtainin: the
information, 1 believe that the information is true, accurate, and complete. |
am aware that there are significant penalties for submitting false information,
including the possibility of fines and imprisonment.
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12, EPA acceptance of SEP Reports.

a. Following receipt of the SEP Completion Report described above, EPA will
do one of the following: (i) accept the SEP Completion Report; (i) reject the
SEP Completion Report with notification to Respondent in writing of
deficiencies in the SEP Completion Report and grant Respondent an
additional thirty (30) days in which to correct any deficiencies; or (iii) reject
the SEP Completion Report and seek stipulated penalties in accordance with
the provisions herein.

b. It EPA elects to exercise option (i) above, EPA shall permit Respondent the
apportunity to object in writing 1o the notification of deficiency or disapproval
within ten (10) days of receipt of such notification. EPA and Respondent
shall then have an additional thirty (30) days to reach agreeiment from the
reeeipt by EPA of Respondent’s notification of objection. If agreement
cannot be reached on any such issue within this thirty (30) day period, EPA
shall provide a written statement of its decision to Respondent which shall be
final and binding upon Respondent. Respondent agrees to comply with any
requirements imposed by EPA as a result of any such deficiency or failure to
comply with the terms of this Consent Agreement.

I3, The determination of whether the SEP has been satisfactorily completed and whether
Respondent has made a good faith, timely effort to implement the SEP shall be in the
sole discretion of EPA.

l. Respondent shall submit by first class mail all notices and reports required by this
Cor. [ Agreement to:

Ms. Kim Le

Environmental Engineer

Technical Enforcement Program (S8ENF-AT)
U.S. EPA Region 8

1595 Wynkoop Street

Denver, CO 802(02-1129

Stipulated Penalties and Late Fees

15.  In the event that Respondent fails to comply with any of the terms or provisions of
this ayreement relating to the performance of the SEP described above, and/or to the
extent that the actual expenditures for the SEP do not egual or exceed the total SEP
expenditure stated above, Respondent shall be liable for stipulated penalties
accordiny to the provisions set forth below:
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a. [If the SEP has not becn completed satisfuctorily, Respondent shall pay a
stipulated penalty to the United States in the amount of Eight Thousand One
Hundred Dollars ($8,100).

b. If the SEP has been satisfactorily completed, and Respondent spends less than
the amount of money required to be spent for the project, Respondent shall
pay Eight Thousand One Hundred Dollars ($8,100.00.) less the EPA-approved
amount already expended on the SEP, to the U.S. Treasury within thirty (30)
days of written demand by EPA.

c. For failure to submit the SEP Completion Report required above, Respondent
shall pay to the U.S. Treasury, within thirty (30) days of written demand by
\, a stipulated penalty in the amount of Fifty Dollars ($50) for each
calendar day after the day the SEP Completion Repost was originally due until
the day that the SEP Completion Report is received by EPA,

Stipulated penalties for subparagraph 15(c) above shall begin to accrue on the day
after performance is due and shal! continue to accrue through the final day of the
completion of the activity.

Respondent shall pay stipulated penalties within thirty (30) days of receipt of written
demand by EPA for such penalties. Method of payment shall be in accordance with
the provisions for payment of the civil penalty above. Interest and late charges shall
be paid as stated in the Paragraph 5.

GENERAL PROVISIONS

Nothing in this Consent Agreement shall relieve Respondent of the duty to comply
with TSCA and its implementing regulations.

Failure by Respondent to comply with any of the terms of this Consent Agreement
shall constitute a breach of the consent agreement and may result in referral of the
matter to the U.S. Department of Justice for enforcement of this agreement and for
such other relief as may be appropriate.

Nothing in this Consent Agreement shall be construed as a waiver by the EPA or any
other lederal entity of its authority to seck costs or any appropnate penalty associated
with any collection action instituted as u result of Respondent’s failure to perform
pursuunt to the terms of this Consent Agreement.

The undersigned representative of Respondent certifies that he/she is fully authorized
to enter into the terms and conditions of this Consent Agreement and to bind
Respondent to the terms and conditions of this Consent.

The parties agree to submit this Consent Agreement to the Regional Judicial Officer,
with a request that it be incorporated into a final order.
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23, Euch partv shall bear its own costs and attorney fecs in connection with this matter.

24, This Consent Agreement, upon incorporation into a final order by the Regional
Judicial Officer and full satisfaction by the parties, shall be a complete and full civil
settlemnent of the specific violations alleged in the Complaint.

UNITED STATES ENVIRONMENTAL PROTECTION
AGENCY, REGION 8,

Date: _ By:

Date: .+ : By:
' I i 7

Date: % ' By:

Complainant.

Cynthia J. Reynolds. Director
Technical Enforcement Program

2 .- R
—
Michael .. Risner, Lirector
Matthew D. Cohn, Supervisory Enforcement
Attormey
Legal Enforcement Program

_Z/&"“‘ : j"
Bana 1. Stmy
Senior Enforcement Attorney
Legal Enforcement Program
U.5. EPA Region §

1595 Wynkoop Street, SENF-L
Denver, Colorado 80202-1129
Phone: (303) 312-6905

FAX No.: (303) 312-7202

—‘- IL ‘ -
Py .

POWDER RIVER ENERGY CORPORATION,

Date: . ' By:

Respondent.
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